
                                                   
 
Information Circular:  Merk Gold Trust  
 
 
To: Head Traders, Technical Contacts, Compliance Officers, Heads of ETF 

Trading, Structured Products Traders  
 

From: NASDAQ / BX / PHLX Listing Qualifications Department 
 
Date:  May 16, 2014 
 
 
Exchange-Traded Fund        Symbol      CUSIP # 
 
Merk Gold Trust                    OUNZ      590055109
           
Background Information on the Fund 
 
The Trust was formed pursuant to the Depositary Trust Agreement (Trust Agreement) on 
May 6, 2014 under New York State law. The Trust’s primary objective is to provide 
investors with an opportunity to invest in gold through the shares and be able to take 
delivery of physical gold bullion (physical gold) in exchange for those shares. The Trust’s 
secondary objective is for the shares to reflect the performance of the price of gold less 
the expenses of the Trust’s operations. Each share represents a fractional undivided 
beneficial interest in the Trust’s net assets. The Trust’s assets consist principally of gold 
held on the Trust’s behalf in financial institutions for safekeeping. Physical gold that the 
Trust will hold includes London Bars and, for the limited purposes described herein, other 
gold bars and coins, without numismatic value, having a minimum fineness (or purity) of 
995 parts per 1,000 (99.5%) or, for American Gold Eagle gold coins, with a minimum 
fineness of 91.67% (American Gold Eagle Coins). 
 
The primary objective of the Trust is to provide investors with an opportunity to invest in 
gold through shares, and be able to take delivery of physical gold in exchange for their 
shares. The Trust’s secondary objective is for the shares to reflect the performance of the 
price of gold less the expenses of the Trust’s operations. The Trust is not actively 
managed. It does not engage in any activities designed to obtain a profit from, or to 
compensate investors for losses caused by, changes in the price of gold. 
 
The Trust holds London Bars and, in connection with a Delivery Applicant’s exchange of 
shares for physical gold, physical gold of other specifications as requested by the 
Sponsor. The Trust receives gold deposited by Authorized Participants in exchange for 
the creation of Baskets and delivers gold to Authorized Participants in exchange for 
Baskets surrendered to it for redemption. Upon the delivery of shares by a Delivery 
Applicant as described below, the Sponsor may engage in over-the-counter transactions 
with a precious metals dealer to exchange gold for physical gold of different 
specifications. 
 
The sponsor of the Trust is Merk Investments LLC (Sponsor). The Sponsor is a Delaware 
limited liability company. The shares are neither interests in, or obligations of, and are 



not guaranteed by, the Sponsor, its member(s), or any of its affiliates. The shares 
provide investors with the opportunity to access the gold market though a traditional 
brokerage account. The Sponsor believes that investors will be able to more effectively 
implement strategic and tactical asset allocation strategies that use gold by investing in 
the shares than by purchasing, holding and trading gold directly. The Trust is one of 
several exchange-traded products that seek to track the price of physical gold. Certain 
other financial products may gain exposure to physical gold through the use of 
derivatives that may be subject to counterparty and credit risks. The Trust will not hold 
or employ derivatives. Gold also is not subject to borrowing arrangements with third 
parties. Accordingly, the Trust’s allocated gold will not be subject to counterparty or 
credit risks. The value of Gold will be reported on the Trust’s website daily.  
 
Shares are issued by the Trust only in blocks of 50,000 shares called “Baskets” in 
exchange for gold from certain registered broker-dealers or other securities market 
participants (Authorized Participants). See the prospectus for requirements to qualify as 
an Authorized Participant. Baskets may be redeemed by the Trust in exchange for the 
amount of gold corresponding to their redemption value. The Trust issues and redeems 
Baskets on an ongoing basis at net asset value to Authorized Participants who have 
entered into a contract with the Sponsor and the Trustee. 
 
Individual shares will not be redeemed by the Trust but are listed and trade on NYSE 
Arca under the symbol “OUNZ.” A Delivery Applicant may deliver shares to the Trust in 
exchange for physical gold after submitting to the Sponsor a qualifying document that 
expresses the Delivery Applicant’s non-binding intention to exchange shares for physical 
gold on the Share Submission Day (Delivery Application) along with the applicable 
processing fees.  The number of shares to be delivered must correspond in value to the 
Fine Ounce content of physical gold requested. To meet its primary objective to provide 
investors with an opportunity to invest in gold through the shares and to be able to take 
delivery of physical gold in exchange for their shares, the Trust is committed to its 
guiding principles.  The material terms of the Trust are discussed in greater detail in the 
prospectus.  
 
The Trust is not an investment company registered under the Investment Company Act 
of 1940, as amended (1940 Act), and is not required to register with the Securities and 
Exchange Commission thereunder. 
 
The Sponsor arranged for the creation of the Trust, the registration of the shares for their 
public offering in the United States and the listing of the shares on NYSE Arca. The 
Sponsor generally oversees the performance of the Trustee and the Trust’s principal 
service providers, but does not exercise day-to-day oversight of the Trustee or such 
service providers. The Sponsor may remove the Trustee and appoint a successor trustee 
under certain circumstances. The Sponsor also has the right to direct the Trustee to 
appoint any new or additional custodian of the Trust’s gold that the Sponsor selects. 
The Sponsor: (1) will develop a marketing plan for the Trust on an ongoing basis; (2) will 
prepare marketing materials regarding the shares; (3) will maintain the Trust’s web site; 
(4) may engage in over-the-counter transactions with a precious metals dealer to 
exchange the Trust’s gold for gold of different specifications as requested by a Delivery 
Applicant in a Delivery Application; (5) may provide instructions for assaying gold, and 
other instructions relating to the custody of Gold, as necessary; (6) may request the 
Trustee to order Custodian audits (to the extent permitted under the Custody 
Agreement); and (7) will review Delivery Applications from Delivery Applicants who want 
to take delivery of physical gold for their shares and coordinate the delivery of physical 
gold to the Delivery Applicants. 



 
Pursuant to a services agreement, Foreside Fund Services, LLC assists the Sponsor by 
providing training to and oversight of certain of the Sponsor’s employees concerning the 
preparation of marketing material and regulatory requirements for such material, 
reviewing such material when requested and making other educational programs 
available to the Sponsor’s employees. In addition, the Sponsor maintains a public website 
on behalf of the Trust, containing information about the Trust and the shares, including a 
listing of gold held by the Trust. The internet address of the Trust’s website is 
www.merkgold.com. This internet address is only provided here as a convenience, and 
the information contained on or connected to the Trust’s website is not considered part of 
the prospectus. 
 
The Sponsor has agreed to assume the following administrative and marketing expenses 
incurred by the Trust: the Trustee’s monthly fee and out-ofpocket expenses; the 
Custodian’s fee; the marketing support fees and expenses; expenses reimbursable under 
the Custody Agreement; the precious metals dealer’s fees and expenses reimbursable 
under its agreement with the Sponsor; exchange listing fees; SEC registration fees; 
printing and mailing costs; maintenance expenses for the Trust’s website; audit fees; and 
up to $100,000 per annum in legal expenses. The Sponsor also will pay the costs of the 
Trust’s organization and the initial sale of the shares, including applicable SEC 
registration fees.  
 
The Trustee is The Bank of New York Mellon. The Trustee is responsible for the day-to-
day administration of the Trust. The Trustee’s responsibilities include: (1) valuing the 
Trust’s gold and calculating the net asset value per share of the Trust; (2) supplying 
inventory information to the Sponsor for the Trust’s website; (3) receiving and 
processing orders from Authorized Participants for the creation and redemption of 
Baskets; (4) coordinating the processing of orders from Authorized Participants with the 
Custodian and The Depository Trust Company (DTC), including coordinating with the 
Custodian the receipt of unallocated gold transferred to the Trust in connection with each 
issuance of Baskets; (5) cooperating with the Sponsor, the precious metals dealer and 
the Custodian in connection with the delivery of physical gold to Delivery Applicants in 
exchange for their shares; (6) issuing and allocating shares to the Sponsor in lieu of 
paying the fee to compensate the Sponsor (Sponsor’s Fee) in cash; (7) issuing and 
allocating shares to the Sponsor to reimburse cash payments owed by the Trust, but 
undertaken by the Sponsor; (8) selling gold pursuant to the Sponsor’s direction or 
otherwise as needed to pay any extraordinary Trust expenses that are not assumed by 
the Sponsor; (9) holding the Trust’s cash and other financial assets, if any; (10) when 
appropriate, making distributions of cash or other property to investors; and (11) 
receiving and reviewing reports on the custody of and transactions in gold from the 
Custodian and taking such other actions in connection with the custody of gold as the 
Sponsor instructs. 
 
The Custodian is JPMorgan Chase Bank, N.A. The Custodian is responsible for the 
safekeeping of the Trust’s allocated gold and supplying inventory information to the 
Trustee and the Sponsor. The Custodian also is responsible for facilitating the transfer of 
gold in and out of the Trust and facilitating the shipment of London Bars to Delivery 
Applicants. The Custodian will deposit into the Trust Unallocated Account gold received 
from an Authorized Participant in exchange for Baskets. The Custodian will promptly 
convert the deposit to allocated London Bars. At the end of each business day, 
the Custodian may hold no more than 430 Fine Ounces of unallocated gold, which 
corresponds to the maximum weight of a London Bar, in the Trust Unallocated Account. 
 



The registration statement for the Trust describes the various fees and expenses for the 
Trust’s Shares. For a more complete description of the Trust, visit the Trust’s website at 
www.merkgold.com. 
 
Purchases and Redemptions in Creation Unit Size 
 
NASDAQ members, BX members and PHLX members and member organizations are 
hereby informed that procedures for purchases and redemptions of Shares in Creation 
Unit Size are described in the Trust’s prospectus and Statement of Additional Information 
and that Shares are not individually redeemable but are redeemable only in Creation Unit 
Size aggregations or multiples thereof. 
 
Principal Risks 
 
Interested persons are referred to the discussion in the prospectus for the Fund of the 
principal risks of an investment in the Fund. These include tracking error risk (factors 
causing the Fund’s performance to not match the performance of the underlying index), 
market trading risk (for example, trading halts, trading above or below net asset value), 
investment style risk, sector risk, investment approach risk, non-diversification risk, gold 
risk, liquidity risk and precious metals risk. 
 
Exchange Rules Applicable to Trading in the Shares 
 
Trading in the Shares on NASDAQ is on a UTP basis and is subject to NASDAQ equity 
trading rules. Trading of the Shares on BX is on a UTP basis and is subject to BX equity 
trading rules. Trading of the Shares on PHLX’s PSX system is on a UTP basis and is 
subject to PHLX rules.   
 
Trading Hours 
 
The values of each index underlying the Shares are disseminated to data vendors every 
15 seconds. The Shares will trade on NASDAQ between 7:00 a.m. and 8:00 p.m. ET. The 
Shares will trade on BX between 8:00 a.m. and 7:00 p.m. ET. The Shares will trade on 
PSX between 9:00 a.m. and 5:00 p.m. ET. For trading during each market’s pre-market 
and post-market sessions, market participants should note that additional risks may exist 
with respect to trading the Fund during these sessions, when the underlying index’s 
values, intraday indicative value, or similar value may not be disseminated or calculated. 
 
Dissemination of Fund Data 
 
The Consolidated Tape Association will disseminate real time trade and quote information 
for the Funds to Tape B.  
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Suitability 
 
Trading in the Shares on NASDAQ will be subject to the provisions of NASDAQ Rule 2310. 
Trading in the Shares on BX will be subject to the provisions of BX Equity Rule 2310. 
Shares trading on PSX will be subject to the provisions of PHLX Rule 763. Members and 
member organizations recommending transactions in the Shares to customers should 
make a determination that the recommendation is suitable for the customer. In addition, 
members must possess sufficient information to satisfy the “know your customer” 
obligation that is embedded in both the NASDAQ Conduct Rules and the BX Conduct 
Rules. 
 
NASDAQ members, BX members and PHLX members and member organizations should 
also review NASD Notice to Members 03-71 for guidance on trading these products. The 
Notice reminds members of their obligations to: (1) conduct adequate due diligence to 
understand the features of the product; (2) perform a reasonable-basis suitability 
analysis; (3) perform customer-specific suitability analysis in connection with any 
recommended transactions; (4) provide a balanced disclosure of both the risks and 
rewards associated with the particular product, especially when selling to retail investors; 
(5) implement appropriate internal controls; and (6) train registered persons regarding 
the features, risk and suitability of these products. 
 
Trading Halts 
 
NASDAQ will halt trading in the Shares of a Fund in accordance with NASDAQ Rule 4120. 
BX will halt trading in the Shares of a Fund in accordance with BX Equity Rule 4120. 
PHLX will halt trading in the Shares of a Fund in accordance with PHLX Rule 3100. The 
grounds for a halt under these rules include a halt by the primary market because the 
intraday indicative value of the Fund, the value of its underlying index, or a similar value 
are not being disseminated as required, or a halt for other regulatory reasons. In 
addition, NASDAQ, BX and PHLX will also stop trading the Shares of a Fund if the primary 
market delists the Fund. 
 
Delivery of a Prospectus 
 
NASDAQ members, BX members and PHLX members and member organizations should 
be mindful of applicable prospectus delivery requirements under the federal securities 
laws with respect to transactions in the Fund.  
 
Prospectuses may be obtained through the Fund’s website. The prospectus for the Funds 
does not contain all of the information set forth in the Fund’s registration statement 
(including the exhibits to the registration statement), parts of which have been omitted 
in accordance with the rules and regulations of the Securities and Exchange Commission 
(“SEC”). For further information about the Fund, please refer to the registration 
statement. 
 
In the event that the Fund relies upon an order by the SEC exempting the Shares from 
certain prospectus delivery requirements under Section 24(d) of the 1940 Act and in the 
future make available a written product description, NASDAQ Rules 5705 and 5740, BX 
Equity Rules 4420 and 4421, and PHLX Rule 803 require that members and member 
organizations, respectively, provide to all purchasers of Shares a written description of 
the terms and characteristics of such securities, in a form prepared by the Trust for the 
Fund, no later than the time a confirmation of the first transaction in the Shares is 



delivered to such purchaser. In addition, members and member organizations shall 
include such a written description with any sales material relating to the Shares that is 
provided to customers or the public. Any other written materials provided by members or 
member organizations to customers or the public making specific reference to the Shares 
as an investment vehicle must include a statement in substantially the following form: “A 
circular describing the terms and characteristics of the Shares of the Fund has been 
prepared by the Trust and is available from your broker. It is recommended that you 
obtain and review such circular before purchasing Shares of the Fund. In addition, upon 
request you may obtain from your broker a prospectus for Shares of the Fund.” 
 
Any NASDAQ, BX or PHLX member or member organization carrying an omnibus account 
for a non-member broker-dealer is required to inform such non-member that execution 
of an order to purchase Shares for such omnibus account will be deemed to constitute 
agreement by the non-member to make such written description available to its 
customers on the same terms as are directly applicable to NASDAQ members, BX 
members and PHLX members or member organizations under this rule. 

Upon request of a customer, NASDAQ members, BX members and PHLX members or 
member organizations shall provide a copy of the prospectus. 

Exemptive, Interpretive and No-Action Relief Under Federal 
Securities Regulations  
 
The SEC has issued exemptive, interpretive or no-action relief from certain provisions of 
rules under the Securities Exchange Act of 1934 (the “Act”) regarding trading in the 
above mentioned exchange-traded Fund. 

Regulation M Exemptions  

Generally, Rules 101 and 102 of Regulation M prohibit any “distribution participant” and 
its “affiliated purchasers” from bidding for, purchasing, or attempting to induce any 
person to bid for or purchase any security which is the subject of a distribution until after 
the applicable restricted period, except as specifically permitted in Regulation M. The 
provisions of the Rules apply to underwriters, prospective underwriters, brokers, dealers, 
and other persons who have agreed to participate or are participating in a distribution of 
securities. 

The SEC has granted an exemption from Rule 101 under Regulation M to permit persons 
participating in a distribution of shares of the above-mentioned Fund to engage in 
secondary market transactions in such shares during their participation in such a 
distribution. In addition, the SEC has granted relief under Regulation M to permit persons 
who may be deemed to be participating in the distribution of Shares of the above-
mentioned Fund (i) to purchase securities for the purpose of purchasing Creation Unit 
Aggregations of Fund Shares and (ii) to tender securities for redemption in Creation Unit 
Aggregations. Further, the SEC has clarified that the tender of Fund Shares to the Fund 
for redemption does not constitute a bid for or purchase of any of the Fund’s securities 
during the restricted period of Rule 101.  The SEC has also granted an exemption 
pursuant to paragraph (e) of Rule 102 under Regulation M to allow the redemption of 
Fund Shares in Creation Unit Aggregations during the continuous offering of Shares. 



Customer Confirmations for Creation or Redemption of Fund 
Shares (SEC Rule 10b-10)  
 
Broker-dealers who handle purchases or redemptions of Fund Shares in Creation Unit 
size for customers will be permitted to provide such customers with a statement of the 
number of Creation Unit Aggregations created or redeemed without providing a 
statement of the identity, number and price of shares of the individual securities 
tendered to the Fund for purposes of purchasing Creation Unit Aggregations (“Deposit 
Securities”) or the identity, number and price of shares to be delivered by the Trust for 
the Fund to the redeeming holder (“Redemption Securities”). The composition of the 
securities required to be tendered to the Fund for creation purposes and of the securities 
to be delivered on redemption will be disseminated each business day and will be 
applicable to requests for creations or redemption, as the case may be, on that day. This 
exemptive relief under Rule 10b-10 with respect to creations and redemptions is subject 
to the following conditions: 

1) Confirmations to customers engaging in creations or redemptions must state 
that all information required by Rule 10b-10 will be provided upon request; 

2) Any such request by a customer for information required by Rule 10b-10 will 
be filed in a timely manner, in accordance with Rule 10b-10(c); 

3) Except for the identity, number and price of shares of the component 
securities of the Deposit Securities and Redemption Securities, as described 
above, confirmations to customers must disclose all other information required 
by Rule 10b-10(a). 

SEC Rule 14e-5  
 
An exemption from Rule 14e-5 has been granted to permit any person acting as a dealer-
manager of a tender offer for a component security of the Fund (1) to redeem Fund 
Shares in Creation Unit Aggregations from the issuer that may include a security subject 
to such tender offer and (2) to purchase Fund Shares during such tender offer. In 
addition, a no-action position has been taken under Rule 14e-5 if a broker-dealer acting 
as a dealer-manager of a tender offer for a security of the Fund purchases or arranges to 
purchase such securities in the secondary market for the purpose of tendering such 
securities to purchase one or more Creation Unit Aggregations of Shares, if made in 
conformance with the following: 

1) such bids or purchases are effected in the ordinary course of business, in 
connection with a basket of 20 or more securities in which any security that is 
the subject of a distribution, or any reference security, does not comprise 
more than 5% of the value of the basket purchased; or 

2) purchases are effected as adjustments to such basket in the ordinary course of 
business as a result of a change in the composition of the underlying index; 
and 

3) such bids or purchases are not effected for the purpose of facilitating such 
tender offer. 

 
 



Section 11(d)(1); SEC Rules 11d1-1 and 11d1-2  
 
Section 11(d)(1) of the Act generally prohibits a person who is both a broker and a 
dealer from effecting any transaction in which the broker-dealer extends credit to a 
customer on any security which was part of a new issue in the distribution of which he 
participated as a member of a selling syndicate or group within thirty days prior to such 
transaction. The SEC has clarified that Section 11(d)(1) does not apply to broker-dealers 
that are not Authorized Participants (and, therefore, do not create Creation Unit 
Aggregations) that engage in both proprietary and customer transactions in Shares of the 
Fund in the secondary market, and for broker-dealer Authorized Participants that engage 
in creations of Creation Unit Aggregations.  This relief is subject to specific conditions, 
including the condition that such broker-dealer (whether or not an Authorized 
Participant) does not, directly or indirectly, receive from the fund complex any payment, 
compensation or other economic incentive to promote or sell the Shares of the Fund to 
persons outside the fund complex, other than non-cash compensation permitted under 
NASD Rule 2830(l)(5)(A), (B) or (C).  (See letter from Catherine McGuire, Chief Counsel, 
SEC Division of Market Regulation, to Securities Industry Association, Derivative Products 
Committee, dated November 21, 2005.) The SEC also has taken a no-action position 
under Section 11(d)(1) of the Act that broker-dealers may treat Shares of the Fund, for 
purposes of Rule 11d1-2, as "securities issued by a registered open-end investment 
company as defined in the Investment Company Act" and thereby extend credit or 
maintain or arrange for the extension or maintenance of credit on Shares that have been 
owned by the persons to whom credit is provided for more than 30 days, in reliance on 
the exemption contained in the rule. 

SEC Rule 15c1-5 and 15c1-6  
 
The SEC has taken a no-action position with respect to Rule 15c1-5 and Rule 15c1-6 as 
to the required disclosure of control by a broker or dealer with respect to creations and 
redemptions of Fund Shares and secondary market transactions therein. (See letter from 
Catherine McGuire, Chief Counsel, SEC Division of Market Regulation, to Securities 
Industry Association, Derivative Products Committee, dated November 21, 2005.) 

This Information Circular is not a statutory prospectus. NASDAQ members, BX 
members and PHLX members and member organizations should consult the 
Fund’s prospectus and/or the Fund’s website for relevant information.  

 

Inquiries regarding this Information Circular should be directed to: 

• Will Slattery, Listing Qualifications, at 301.978.8088 
• NASDAQ / BX / PSX Market Sales, at 800.846.0477 

 

http://www.sec.gov/divisions/marketreg/mr-noaction/sia112105.htm
http://www.sec.gov/divisions/marketreg/mr-noaction/sia112105.htm
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