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MEMORANDUM 
 

 
 
To:  Members and Member Organizations 
 
From:  Legal Department  
 
Date:  March 20, 2008 
 
Re:  NASD Code of Arbitration 

SR-FINRA-2007-21 Notice of Filing of Proposed Rule Change and 
Amendment No. 1 Relating to Amendments to the Code of Arbitration 
Procedure for Customer Disputes and the Code of Arbitration Procedure 
for Industry Disputes to Address Motions to Dismiss and to Amend the 
Eligibility Rule Related to Dismissals 

 
 

Pursuant to Phlx Rule 950, Section 44, the Exchange has outsourced its arbitration 
and mediation program to NASD Dispute Resolution.  The purpose of this memo is to 
update you as to proposed amendments to the NASD Code of Arbitration Procedure. 

 
Financial Industry Regulatory Authority, Inc. ("FINRA") (f/k/a National 

Association of Securities Dealers, Inc. ("NASD")) filed a proposed rule change with the 
Securities and Exchange Commission ("SEC" or "Commission") on November 2, 2007, 
and submitted Amendment No. 1  to this proposed rule change on February 13, 2008.  

 
 FINRA Dispute Resolution is proposing to amend NASD Rules 12206 and 12504 
of the Code of Arbitration Procedure for Customer Disputes ("Customer Code") and 
NASD Rules 13206 and 13504 of the Code of Arbitration Procedure for Industry 
Disputes ("Industry Code") by providing specific procedures that will govern motions to 
dismiss, and amending the provision of the eligibility rule related to dismissals. 
 
 FINRA believes that the proposed rule change would enhance investor confidence 
in the fairness and neutrality of FINRA's arbitration forum by ensuring that non-moving 
parties have their claims heard in arbitration, while preserving the moving parties' rights 
to challenge the necessity of a hearing in certain limited circumstances. Further, the 
proposed changes to the eligibility rule would help prevent manipulative practices by 
closing a loophole in the rule, so that parties may pursue their claims in court without 
facing an unintended legal impediment, in the event their claims are dismissed in 
arbitration on eligibility grounds. 
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  Below is the text of the proposed rule change. Proposed new language is 
underlined; proposed deletions are in brackets. 
 
* * * * 
 
12206. Time Limits 
 
(a) No change. 
 
(b) Dismissal under Rule 
 
Dismissal of a claim under this rule does not prohibit a party from pursuing the 
claim in court. By filing a motion to dismiss a claim under this rule, the moving 
party agrees that if the panel dismisses a claim under this rule, the non-moving 
party may withdraw any remaining related claims without prejudice and may 
pursue all of the claims in court. 
 
(1) Motions under this rule must be made in writing, and must be filed separately 
from the answer, and only after the answer is filed. 
 
(2 ) Unless the parties agree or the panel determines otherwise, parties must serve 
motions under this rule at least 90 days before a scheduled hearing, and parties 
have 30 days to respond to the motion. 
 
(3) Motions under this rule will be decided by the full panel. 
 
(4) The panel may not grant a motion under this rule unless an in-person or 
telephonic prehearing conference on the motion is held or waived by the parties. 
Prehearing conferences to consider motions under this rule will be recorded as set 
forth in Rule 12606. 
 
(5) If the panel grants a motion under this rule (in whole or part), the decision 
must be unanimous, and must be accompanied by a written explanation. 
 
(6) If the panel denies a motion under this rule, a party may not re-file the denied 
motion, unless specifically permitted by panel order. 
 
(7) If the party moves to dismiss on multiple grounds including eligibility, the 
panel must decide eligibility first. 
 
. If the panel grants the motion to dismiss the case on eligibility grounds on all 
claims, it shall not rule on any other grounds for the motion to dismiss. 
 
. If the panel grants the motion to dismiss on eligibility grounds on some, but not 
all claims, and the party against whom the motion was granted elects to move the 
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case to court, the panel shall not rule on any other ground for dismissal for 15 
days from the date of service of the panel's decision to grant the motion to dismiss 
on eligibility grounds. 
 
. If a panel dismisses any claim on eligibility grounds, the panel must record the 
dismissal on eligibility grounds on the face of its order and any subsequent award 
the panel may issue. 
 
. If the panel denies the motion to dismiss on eligibility grounds, it shall rule on 
the other bases for the motion to dismiss the remaining claims in accordance with 
the procedures set forth in Rule 12504(a). 
 
(8) If the panel denies a motion under this rule, the panel must assess forum fees 
associated with hearings on the motion against the moving party. 
 
(9) If the panel deems frivolous a motion filed under this rule, the panel must also 
award reasonable costs and attorneys' fees to any party that opposed the motion. 
 
(10) The panel also may issue other sanctions under Rule 12212 if it determines 
that a party filed a motion under this rule in bad faith. 
 
(c) - (d) No change. 
 
Rule 12504. [Reserved] Motions to Dismiss 
 
(a) Motions to Dismiss Prior to Conclusion of Case in Chief 
 
(1) Motions to dismiss a claim prior to the conclusion of a party's case in chief are 
discouraged in arbitration. 
 
(2) Motions under this rule must be made in writing, and must be filed separately 
from the answer, and only after the answer is filed. 
 
(3) Unless the parties agree or the panel determines otherwise, parties must serve 
motions under this rule at least 60 days before a scheduled hearing, and parties 
have 45 days to respond to the motion. 
 
(4) Motions under this rule will be decided by the full panel. 
 
(5) The panel may not grant a motion under this rule unless an in-person or 
telephonic prehearing conference on the motion is held or waived by the parties. 
Prehearing conferences to consider motions under this rule will be recorded as set 
forth in Rule 12606. 
 
(6) The panel cannot act upon a motion to dismiss a party or claim under 
paragraph (a) of this rule, unless the panel determines that: 
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(A) the non-moving party previously released the claim(s) in dispute by a signed 
settlement agreement and/or written release; or 
 
(B) the moving party was not associated with the account(s), security(ies), or 
conduct at issue. 
 
(7) If the panel grants a motion under this rule (in whole or part), the decision 
must be unanimous, and must be accompanied by a written explanation. 
 
(8) If the panel denies a motion under this rule, the moving party may not re-file 
the denied motion, unless specifically permitted by panel order. 
 
(9) If the panel denies a motion under this rule, the panel must assess forum fees 
associated with hearings on the motion against the moving party. 
 
(10) If the panel deems frivolous a motion filed under this rule, the panel must 
also award reasonable costs and attorneys' fees to any party that opposed the 
motion. 
 
(11) The panel also may issue other sanctions under Rule 12212 if it determines 
that a party filed a motion under this rule in bad faith. 
 
(b) Motions to Dismiss After Conclusion of Case in Chief 
 
A motion to dismiss made after the conclusion of a party's case in chief is not 
subject to the procedures set forth in subparagraph (a). 
 
(c) Motions to Dismiss Based on Eligibility 
 
A motion to dismiss based on eligibility filed under Rule 12206 will be governed 
by that rule. 
 
(d) Motions to Dismiss Based on Failure to Comply with Code or Panel Order 
 
A motion to dismiss based on failure to comply with any provision in the Code, or 
any order of the panel or single arbitrator filed under Rule 12212 will be governed 
by that rule. 
 
(e) Motions to Dismiss Based on Discovery Abuse 
 
A motion to dismiss based on discovery abuse filed under Rule 12511 will be 
governed by that rule. 
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     ***** 
 
 
13206. Time Limits 
 
(a) No change. 
 
(b) Dismissal under Rule 
 
Dismissal of a claim under this rule does not prohibit a party from pursuing the 
claim in court. By filing a motion to dismiss a claim under this rule, the moving 
party agrees that if the panel dismisses a claim under this rule, the non-moving 
party may withdraw any remaining related claims without prejudice and may 
pursue all of the claims in court. 
 
(1) Motions under this rule must be made in writing, and must be filed separately 
from the answer, and only after the answer is filed. 
 
(2) Unless the parties agree or the panel determines otherwise, parties must serve 
motions under this rule at least 90 days before a scheduled hearing, and parties 
have 30 days to respond to the motion. 
 
(3) Motions under this rule will be decided by the full panel. 
 
(4) The panel may not grant a motion under this rule unless an in-person or 
telephonic prehearing conference on the motion is held or waived by the parties. 
Prehearing conferences to consider motions under this rule will be recorded as set 
forth in Rule 13606. 
 
(5) If the panel grants a motion under this rule (in whole or part), the decision 
must be unanimous, and must be accompanied by a written explanation. 
 
(6) If the panel denies a motion under this rule, a party may not re-file the denied 
motion, unless specifically permitted by panel order. 
 
(7) If the party moves to dismiss on multiple grounds including eligibility, the 
panel must decide eligibility first. 
 
. If the panel grants the motion to dismiss the case on eligibility grounds on all 
claims, it shall not rule on any other grounds for the motion to dismiss. 
 
. If the panel grants the motion to dismiss on eligibility grounds on some, but not 
all claims, and the party against whom the motion was granted elects to move the 
case to court, the panel shall not rule on any other ground for dismissal for 15 
days from the date of service of the panel's decision to grant the motion to dismiss 
on eligibility grounds. 
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. If a panel dismisses any claim on eligibility grounds, the panel must record the 
dismissal on eligibility grounds on the face of its order and any subsequent award 
the panel may issue. 
 
. If the panel denies the motion to dismiss on eligibility grounds, it shall rule on 
the other bases for the motion to dismiss the remaining claims in accordance with 
the procedures set forth in Rule 13504(a). 
 
(8) If the panel denies a motion under this rule, the panel must assess forum fees 
associated with hearings on the motion against the moving party. 
 
(9) If the panel deems frivolous a motion filed under this rule, the panel must also 
award reasonable costs and attorneys' fees to any party that opposed the motion. 
 
(10) The panel also may issue other sanctions under Rule 13212 if it determines 
that a party filed a motion under this rule in bad faith. 
 
(c) - (d) No change. 

 
****** 

13504. [Reserved] Motions to Dismiss 
 
(a) Motions to Dismiss Prior to Conclusion of Case in Chief 
 
(1) Motions to dismiss a claim prior to the conclusion of a party's case in chief are 
discouraged in arbitration. 
 
(2) Motions under this rule must be made in writing, and must be filed separately 
from the answer, and only after the answer is filed. 
 
(3) Unless the parties agree or the panel determines otherwise, parties must serve 
motions under this rule at least 60 days before a scheduled hearing, and parties 
have 45 days to respond to the motion. 
 
(4) Motions under this rule will be decided by the full panel. 
 
(5) The panel may not grant a motion under this rule unless an in-person or 
telephonic prehearing conference on the motion is held or waived by the parties. 
Prehearing conferences to consider motions under this rule will be recorded as set 
forth in Rule 13606. 
 
(6) The panel cannot act upon a motion to dismiss a party or claim under 
paragraph (a) of this rule, unless the panel determines that: 
 
(A) the non-moving party previously released the claim(s) in dispute by a signed 
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settlement agreement and/or written release; or 
 
(B) the moving party was not associated with the account(s), security(ies), or 
conduct at issue. 
 
(7) If the panel grants a motion under this rule (in whole or part), the decision 
must be unanimous, and must be accompanied by a written explanation. 
 
(8) If the panel denies a motion under this rule, the moving party may not re-file 
the denied motion, unless specifically permitted by panel order. 
 
(9) If the panel denies a motion under this rule, the panel must assess forum fees 
associated with hearings on the motion against the moving party. 
 
(10) If the panel deems frivolous a motion filed under this rule, the panel must 
also award reasonable costs and attorneys' fees to any party that opposed the 
motion. 
 
(11) The panel also may issue other sanctions under Rule 13212 if it determines 
that a party filed a motion under this rule in bad faith. 
 
(b) Motions to Dismiss After Conclusion of Case in Chief 
 
A motion to dismiss made after the conclusion of a party's case in chief is not 
subject to the procedures set forth in subparagraph (a). 
 
(c) Motions to Dismiss Based on Eligibility 
 
 A motion to dismiss based on eligibility filed under Rule 13206 will be governed 
by that rule. 
 
(d) Motions to Dismiss Based on Failure to Comply with Code or Panel Order 
 
A motion to dismiss based on failure to comply with any provision in the Code, or 
any order of the panel or single arbitrator filed under Rule 13212 will be governed 
by that rule. 
 
(e) Motions to Dismiss Based on Discovery Abuse 
 A motion to dismiss based on discovery abuse filed under Rule 13511 will be 
governed by that rule. 

         
 The Commission is publishing this notice to solicit comments on the proposed 
rule change, as amended, from interested persons. The text of the proposed rule change is 
available on NASD's Web site (http://www.nasd.com), at NASD's principal office, and at 
the Commission's Public Reference Room. 
 



 8

   Interested persons are invited to submit written data, views, and arguments 
concerning the foregoing, including whether the proposed rule change is consistent with 
the Act. 
 
 
Comments may be submitted by any of the following methods: 
  
Electronic Comments 
 
. Use the Commission's Internet comment form (http://www.sec.gov/rules/sro.shtml); or 
 
. Send an e-mail to rule-comments@sec.gov. Please include File Number SR-FINRA-
2007-021 on the subject line. 
  
Paper Comments 
 
. Send paper comments in triplicate to Nancy M. Morris, Secretary, Securities and 
Exchange Commission, 100 F Street, NE., Washington, DC 20549-1090. 
  
           All submissions should refer to File Number SR-FINRA-2007-021. This file 
number should be included on the subject line if e-mail is used. To help the Commission 
process and review your comments more efficiently, please use only one method. The 
Commission will post all comments on the Commission's Internet Web site 
(http://www.sec.gov/rules/sro.shtml). Copies of the submission, all subsequent 
amendments, all written statements with respect to the proposed rule change that are filed 
with the Commission, and all written communications relating to the proposed rule 
change between the Commission and any person, other than those that may be withheld 
from the public in accordance with the provisions of 5 U.S.C. 552, will be available for 
inspection and copying in the Commission's Public Reference Room. Copies of the filing 
also will be available for inspection and copying at  the principal office of the Exchange. 
All comments received will be posted without change; the Commission does not edit 
personal identifying information from submissions. You should submit only information 
that you wish to make available publicly. All submissions should refer to File Number 
SR-FINRA-2007-021 and should be submitted on or before April 10, 2008. 
 
           
  If you have any questions regarding this proposed rule change, or would like a 
complete copy of this proposed filing, or further questions regarding the NASD Dispute 
Resolution Process, please click on the NASD Dispute Resolution website at 
www.nasdadr.com. If you need additional help, please contact Scott Donnini at (215) 
496-5358. 
 


